Department of Defense

that acquisitions of such items shall fully
satisfy Department of Defense requirements
for performance, quality, and delivery and
shall cost the Department of Defense no
more than would comparable U.S. source or
other foreign source defense equipment eligi-
ble for award.

4. To achieve the foregoing objectives, the
solicitation contained the clause (title and
number of the Buy American Act clause con-
tained in the contract). Offers were solicited
from other sources and the offer received
from (offeror) is found to be otherwise eligi-
ble for award.

Determination

I hereby determine that it is inconsistent
with the public interest to apply the restric-
tions of the Buy American Act or the Bal-
ance of Payments Program to the offer de-
scribed in this determination and findings.

(Date)

225.872-5 Contract administration.

(a) Arrangements exist with some
qualifying countries to provide recip-
rocal contract administration services.
Some arrangements are at no cost to
either government. To determine
whether such an arrangement has been
negotiated and what contract adminis-
tration functions are covered, contact
the Deputy Director of Defense Pro-
curement and Acquisition Policy (Pro-
gram Acquisition and International
Contracting), ((703) 697-9351, DSN 227-
9351).

(b) When contract administration
services are required on contracts to be
performed in qualifying countries, di-
rect the request to the cognizant activ-
ity listed in the Federal Directory of
Contract Administration Services. The
cognizant activity also will arrange
contract administration services for
DoD subcontracts that qualifying
country sources place in the United
States.

(¢c) The contract administration ac-
tivity receiving a delegation shall de-
termine whether any portions of the
delegation are covered by memoranda
of understanding annexes and, if so,
shall delegate those functions to the
appropriate organization in the quali-
fying country’s government.

(d) Information on quality assurance
delegations to foreign governments is
in Subpart 246.4, Government Contract
Quality Assurance.

225.872-8

225.872-6 Audit.

(a) Memoranda of understanding with
some qualifying countries contain an-
nexes that provide for reciprocal ‘‘no-
cost” audits of contracts and sub-
contracts (pre- and post-award).

(b) To determine if such an annex is
applicable to a particular qualifying
country, contact the Deputy Director
of Defense Procurement and Acquisi-
tion Policy (Program Acquisition and
International Contracting), ((703) 697—
9351, DSN 227-9351).

(c) Handle requests for audits in
qualifying countries in accordance
with 215.404-2(c).

(1) Except for the United Kingdom,
send the request to the administrative
contracting officer at the cognizant ac-
tivity listed in Section 2B of the Fed-
eral Directory of Contract Administra-
tion Services. Send the request for
audit from the United Kingdom di-
rectly to their Ministry of Defence.

(2) Send an advance copy of the re-
quest to the focal point identified by
the Deputy Director of Defense Pro-
curement and Acquisition Policy (Pro-
gram Acquisition and International
Contracting).

225.872-7 Industrial security for quali-
fying countries.

The required procedures for safe-
guarding classified defense information
necessary for the performance of con-
tracts awarded to qualifying country
sources are in the DoD Industrial Secu-
rity Regulation DoD 5220.22-R (imple-
mented for the Army by AR 380-49; for
the Navy by SECNAV Instruction
5510.1H; for the Air Force by AFI 31-601;
for the Defense Information Systems
Agency by DCA Instruction 240-110-8;
and for the National Imagery and Map-
ping Agency by NIMA Instruction
5220.22).

225.872-8 Subcontracting with quali-
fying country sources.

In reviewing contractor subcon-
tracting procedures, the contracting
officer shall ensure that the contract
does not preclude qualifying country
sources from competing for sub-
contracts, except when restricted by
national security interest reasons, mo-
bilization base considerations, or appli-
cable U.S. laws or regulations (see the
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225.873

clause at 252.225-7002, Qualifying Coun-
try Sources as Subcontractors).

225.873 Waiver of United Kingdom
commercial exploitation levies.

225.873-1 Policy.

DoD and the Government of the
United Kingdom (U.K.) have agreed to
waive U.K. commercial exploitation
levies and U.S. nonrecurring cost
recoupment charges on a reciprocal
basis. For U.K. levies to be waived, the
offeror or contractor shall identify the
levies and the contracting officer shall
request a waiver before award of the
contract or subcontract under which
the levies are charged.

225.873-2 Procedures.

(a) The Government of the U.K. shall
approve waiver of U.K. levies. When an
offeror or contractor identifies a levy
included in an offered or contract
price, the contracting officer shall pro-
vide written notification to the De-
fense Security Cooperation Agency,
ATTN: PSD-PMD, 1111 Jefferson Davis
Highway, Arlington, VA 22202-4306,
telephone (703) 601-3864. The Defense
Security Cooperation Agency will re-
quest a waiver of the levy from the
Government of the U.K. The notifica-
tion shall include—

(1) Name of the U.K. firm;

(2) Prime contract number;

(3) Description of item for which
waiver is being sought;

(4) Quantity being acquired; and

(5) Amount of levy.

(b) Waiver may occur after contract
award. If levies are waived before con-
tract award, evaluate the offer without
the levy. If levies are identified but not
waived before contract award, evaluate
the offer inclusive of the levies.

Subpart 225.9—Customs and
Duties

SOURCE: 68 FR 15626, Mar. 31, 2003, unless
otherwise noted.

225.901 Policy.

Unless the supplies are entitled to
duty-free treatment under a special
category in the Harmonized Tariff
Schedule of the United States (e.g., the
Caribbean Basin Economic Recovery

48 CFR Ch. 2 (10-1-05 Edition)

Act or a Free Trade Agreement), or un-
less the supplies already have entered
into the customs territory of the
United States and the contractor al-
ready has paid the duty, DoD will issue
duty-free entry certificates for—

(1) Qualifying country supplies (end
products and components);

(2) Eligible products (end products
but not components) under contracts
covered by the World Trade Organiza-
tion Government Procurement Agree-
ment or a Free Trade Agreement; and

(3) Other foreign supplies for which
the contractor estimates that duty will
exceed $200 per shipment into the cus-
toms territory of the United States.

[68 FR 15626, Mar. 31, 2003, as amended at 69
FR 1928, Jan. 13, 2004; 70 FR 2363, Jan. 13,
2005]

225.902

(1) Formal entry and release.

(i) The administrative contracting
officer shall—

(A) Ensure that contractors are
aware of and understand any Duty-
Free Entry clause requirements. Con-
tractors should understand that failure
by them or their subcontractors to pro-
vide the data required by the clause
will result in treatment of the ship-
ment as without benefit of free entry
under Section XXII, Chapter 98, Sub-
chapter VIII, Item 9808.00.30 of the Har-
monized Tariff Schedule of the United
States.

(B) Upon receipt of the required no-
tice of purchase of foreign supplies
from the contractor or any tier subcon-
tractor—

(I) Verify the duty-free entitlement
of supplies entering under the contract;
and

(2) Review the prime contract to en-
sure that performance of the contract
requires the foreign supplies (quantity
and price) identified in the notice.

(C) Within 20 days after receiving the
notification of purchase of foreign sup-
plies, forward the following informa-
tion in the format indicated to the
Commander, DCMA New York, ATTN:
Customs Team, DCMAE-GNTF, 207
New York Avenue, Building 120, Staten
Island, NY 10305-5013:

We have received a contractor notification
of the purchase of foreign supplies. I have

Procedures.
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